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To the Honorable Curtis D. Wilhiir, Presiding Judge,

and to the Associate Judges of the United States

Circuit Court of Appeals for the Ninth Cirouit:

Waterford Irrigation District, the above named ap-

pellee, respectfully petitions the court for a rehearing"

in the above-entitled matter, wherein the court on the

19th day of October, 1936, reversed the order of the

District Court of the United States for the Northern

District of California, confiraiing and remanding the

case to said District Court for further action consistent

with the opinion of this court wherein it was set forth

that the Supreme Court has held that the provisions

of the Bankruptcy Act relied upon by appellee are

unconstitutional and that the lack of federal authoritv



for such legislation cannot be acquired or validated by

the consent of the state through its legislature.

In sujDport of its decision in this matter, this court

citedi Ashton et ah v. Cameron County Water Improve-

ment District Xo. One, decided by the Sui)reme Court

May 25, 1936, petition for reheai-ing denied October

12, 1936.

Appellee, of coui'se, concedes that this Court is bound

by the decision of the Supreme Coiut in the Ashton

case, but it is respectfully and most earnestly urged

that the opinion of the Supreme Court is not applicable

to the case at bar and that neither the conclusions nor

the reasoning of the Supreme Court support the deci-

sion of this court that Section 80 of the BankmiDtcy

Act is unconstitutional where apphed to a CalifoiTua

Inigation District. In support of this contention we

submit the following argument

:

I.

WHILE SECTION 80 HAS BEEN COMMONLY REFERRED TO AS
THE ^-MUNICIPAL BANKRUPTCY ACT" A CAREFUL STUDY
OF THAT SECTION SHOWS THAT AT THE VERY BEG-IN-

NING IT SEGREGATES THE PUBLIC AGENCIES TO WHICH
IT APPLIES IZ>rT0 TWO DISTINCT CLASSES AND THAT
THIS SEGREGATION IS RECOGNIZED THROUGHOUT THE
SECTION.

The iirst class of public agencies covered by the sec-

tion comprises those specified as foUows (itahcs ours) :

•'Any municipality or other political subdivision

of any state, including (but not hereby limiting the

generality of the foregoing) any county, city, bor-

ough, village, parish, town, or township, unincor-

porated tax or special assessment district."



The second class of public agencies covered by the

section comprises those specified in the remainder of

the first poi'tion of the first sentence as follows

:

''and any school, drainage, irrigation, reclamation,

levee, sewer, or paving, sanitary, poi-t, improve-

ment or other districts.
'

'

The classification above shown is emphasized by the

fact that the various kinds of political subdivisions

specified as included within the first class are separated

by commas or the word ''or'\ and that each of the

agencies specified in that class is clearly a political

subdivision exercising general governmental powers,

including the police power, or a district having no

corporate form but set up by the governing body of a

political subdivision for taxing purposes. On the other

hand, the agencies in the second class are all districts

which have an independent organization but are lim-

ited to the accomplishment of specific purposes and do

not exercise general governmental functions, are not

endowed with the power to make laws, and in many

cases are not even political in their mode of govern-

ment but choose their officers by the votes of land-

owners in accordance with the amount or value of the

lands owned by them respectively.

In the first sentence of Section 80 it is provided that

the term ''taxing district" is to be used as a general

term for all of the agencies theretofore referred to,

and it is a striking fact that throughout the section

the general terni "taxing district" is used as referring

to all the agencies to which the section applies, until

we come to Subsection (k), designed to protect the



sovereign rights of the states, and in that section the

term 'taxing district" is not used hut the sole refer-

ence is to '^any political subdivision*^ of a state.

It seems clear, then, that the section applies to two

classes of public agencies, one of which includes " any-

municipality or political subdivision of any state" and

the other comprising districts which do not exercise

general goverimiental functions, but have an inde-

pendent existence and are formed for specific purposes

affected with a public interest but of particular benefit

to the landowners within such districts.

This distinction is further emphasized by the fact

that the first class includes no districts except ''unin-

corporated tax or special assessment districts", which

are terms commonly used to designate districts formed

by the governing body of a city or a county purely for

convenience in the assessment of property which may

be specially benefited by proposed improvements to

such an extent as to justify special assessments upon

such property for all or a part of the cost of their con-

struction. Such districts have no separate governing

body and no voice in the management of their affairs

and exercise no corporate functions. On the other

hand, the enumeration of districts in the second class

closes with the term ''or other districts", which under

the well established rule of ejusdem generis means

other districts of the same general class as those

specifically mentioned, thus indicating that Congress

had in mind a general class of districts in a different

category from the public agencies designated as po-

litical subdivisions.



This conclusion is further supported by the provi-

sion in the fourth sentence of Section 80 that the

initiatory petition in the case of drainage, irrigation,

reclamation, and levee districts, which are the principal

districts in the second class, shall be signed by creditors

owTiing not less than 30 per centiun in amount of the

bonds, notes, and certificates of indebtedness of the

taxing district, while in all other cases the percentage

required for a valid petition is 51 per cent of the out-

standing obligations. Furthermore, in Subsection (d)

of Section 80, it was originally provided that a plan of

readjustment should not be confii'med imtil it had been

accepted by creditors holding 66% per centum in the

case of drainage, irrigation, reclamation and levee dis-

tricts and by creditors holding 75 per centum in the

case of all other taxing districts of the claims of all

classes affected by the plan. These provisions were

modified in the case of drainage, irrigation, reclama-

tion and levee districts by an amendment of Section 80

approved April 11, 1936, but the amendments serve to

further indicate and emphasize the intent of Congress

to provide particularly for the principal districts in

the second class.

Still further demonstrating this distinction. Subdi-

vision (11) of Subsection (c) of Section 80 specified

that the bankruptcy court ''shall not, by any order or

decree, in the proceeding or otherwise, interfere with

(a) any of the political or governmental powers of the

taxing district, or (b) any of the property or revenues

of the taxing district necessary in the opinion of the

Judge for essential governmental purposes '

'. This is a



recognition of the fact that some of the taxing districts

referred to in the section did have political or goveiii-

mental powers and that Congress shotild not authorize

any interference with such powers.

Farthermore it is provided in Subdivision (6) of

Subsection (e) of Section 80 that one of the conditions

of the confirmation of a plan should be that the judge

must be satisfied that the taxing district is authorized

by law upon confirmation of the plan, to take all action

necessary to carry it out.

The segregation of public agencies or ''taxing dis-

tricts" into two classes as heretofore shovvii is con-

clusively confirmed by the provisions of Subsection (k)

of Section 80. Prior to that subsection every reference

to an agency subject to the provisions of Section 80 is

by the use of the term ''taxing district" but in Sub-

section (k) that term is not used, but instead there is

a frequent reference to "political subdivisions". If

Congress had intended that all ''taxing districts" were

to be considered "political subdivisions", then, of

course, it would have used the term "taxing district"

in Subsection (k) just as it had used it throughout the

section. The change in terms shows conclusively that

Congress believed that the districts included in the

second class of agencies are not political stibdivisions

and that authorizing them to apply to the bankruptcy

court for relief against immeetable indebtedness did

not even approach the field of state sovereignty.



II.

THE OPINION OF THE SUPREME COURT IN THE ASHTON CASE
RESTS EXPRESSLY UPON THE DETERMINATION THAT
THE DISTRICT THERE INVOLVED IS A POLITICAL SUB-

DIVISION OF THE STATE OF TEXAS BY REASON OF
SPECIFIC PROVISIONS OF THE CONSTITUTION OF THAT
STATE.

The opinion of the Supreme Court describes the

district involved in that case as follows:

''The respondent was organized in 1914 as

Cameron County Irrigation District No. One, to

furnish water for irrigation and domestic uses;

in 1919, it became the Cameron County Water Im-

provement District No. One, all as authorized by
statutes passed under section 52, Art. 3, Con-

stitution of Texas, which permits creation of

political divisions of the State, with power to sue

and be sued, issue bonds, levy and collect taxes.

An amendment to the Constitution—section 59a,

Art. 16— (October 2, 1917) declares the conserva-

tion and development of all the natural resources

of the State, including reclamation of lands and
their preservation, are 'public rights and duties'.

Most of the bonds now in question were issued

during 1914; the remainder in 1919."

In view of the foregoing descri]3tion of the Texas

district, the court declared that it was plain enough

"that respondent is a political subdivision of the state,

created for the local exercise of her sovereign powers."

To understand the basis of this conclusion it is neces-

sary^ to read the provisions of the 'Constitution of Texas

above referred to. Section 52 of Article III as set

forth in Vernon's Annotated Revised Civil Stat-
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utes of the State of Texas, Revision of 1925,

contains the general provision that the legis-

lature ''shall have no power to authorize any

county, city, town, or other political corpora-

tion and subdivision of the state", to lend its

credit in aid of any individual association or corpora-

tion, but is is provided, however, that any "political

subdivision of the state or any definite district now or

hereafter to be described and defined within the state
'

',

upon a vote of two-thirds majority of the resident

property taxpayers voting thereon who are qualified

electors of such district or territory to be affected

thereby, may issue bonds or otherwise lend its credit,

under certain restrictions, for various improvements,

including irrigation and the construction and mainte-

nance of works for the purposes of irrigation, drain-

age, and navigation or in aid thereof.

The section designated "59a" of Article XVI is

usually referred to as Section 59. It was added to the

Constitution in 1917 and consists of three sections

being set forth in full in Vernon's Annotated Revised

Civil Statutes of the State of Texas, as follows

:

"Sec. 59a. The conservation and development

of all of the natural resources of this State, in-

cluding the control, storing, preservation and dis-

tribution of its storm and flood waters, the waters

of its rivers and streams, for irrigation, power and
all other useful purposes, the reclamation and ir-

rigation of its arid, semi-arid and other lands

needing irrigation, the reclamation and drainage

of its over-flowed lands, and other lands needing

drainage, the conservation and development of its



forests, water and hydro-electric power, the navi-

gation of its inland and coastal waters, and the

preservation and conservation of all such natural

resources of the State are each and all hereby de-

clared public rights and duties; and the Legisla-

ture shall pass all such laws as may be appro-

priate thereto.

(b) There may be created within the State of

Texas, or the State may be divided into, such

number of conservation and reclamation districts

as may be determined to be essential to the ac-

complishment of the purposes of this amendment
to the constitution, which districts shall be govern-

mental agencies and bodies politic and corporate

with such powers of government and with the

authority to exercise such rights, privileges and

functions concerning the subject matter of this

amendment as may be conferred by law-

.

(c) The Legislature shall authorize all such in-

debtedness as may be necessary to provide all im-

provements and the maintenance thereof requisite

to the achievement of the purposes of this amend-
ment, and all such indebtedness may be evidenced

by bonds of such conservation and reclamation

districts, to be issued under such regulations as

amy (may) be prescribed by law^ and shall also, au-

thorize the levy and collection within such districts

of all such taxes, equitably distributed, as may be

necessary for the payment of the interest and the

creation of a sinking fund for the payment of such

bonds; and also for the maintenance of such dis-

tricts and improvements, and such indebtedness

shall be a lien upon the property assessed for the

payment thereof; provided the Legislature shall

not authorize the issuance of any bonds or provide
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for any indebtedness against any reclamation dis-

trict unless such proposition shall fii-st be sub-

mitted to the qualified property tax-paying voters

of such district and the proposition adopted. (Sec.

59, Alt. 16. adopted election Aug. 21. 1917: procla-

mation October 2. 1917.)
*'

The attention of the court is especially called to the

provision in Subdivision (b) of the above quoted sec-

tion of the Constitution of Texas, declaring that dis-

tricts formed for conservation and reclamation pui*-

poses ''slial] be governmental agencies and bodies

politic and corporate with such pjowers of government

and icith the authority to exercise such rights, priv-

ileges, and functions concerning the subject matter of

this amendment as may he conferred by Jaw." With

this language in mind—and it is clear that Mr. Justice

McReynolds had it m mind by reason of his reference

to this section—he could not well do other\vise than

hold that the respondent in the Ashton case was a

^'poUtieal subdivision of the state created for the local

exercise of her sovereign powers", and, of course, the

decision of the couH as delivered by him, must be

understood as applied and limited to public agencies

within that category.

If there are other pubUc agrencies within the scoj^e of

Section 80 which are not within this category, then the

decision does not deterynine that Section 80 may not

he valid as applied to them, unless the Coiu*t can say

that Congress would not have enacted Section 80 at

aU if it had known that its provisions could not be

applied to the agencies of the fii'st class.
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III.

IRRiaATION DISTRICTS IN CALIFORNIA ARE NOT POLITICAL
SUBDIVISIONS OF THE STATE.

While the districts of Texas have, hy constitutional

provision, been expressly determined to be political

subdi^dsions, the irrigation districts of California have

been declared by both the Supreme and Appellate

Courts of the state not to be political subdivisions.

There is no such provision in the Constitution of Cali-

fornia as Section 59 of Article XVI of the Constitution

of Texas. The Third District Court of Appeal in Huck
V. Rathjen, 66 Cal. App. 84, 225 Pac. 33, referred to the

decision of the Supreme Court of the state in Tarpey

V. McClure, 190 Cal. 593, 213 Pac. 983, which held that

certain decisions under an Idaho statute to the effect

that irrigation districts in that state were political sub-

divisions were "out of harmony with the decisions of

this state". It was urged that the opinion in the

Tarpey case to the effect that the district there con-

sidered was not a political subdivision of the state

indicated that an irrigation district must be a political

subdivision of a county, but the District Court of Ap-

peal rejected this interpretation and said:

"It is clear from the context, however, that what
w^as meant by the language used is that an irriga-

tion district is not a political subdivision at all."

Both the Huch and Tarpey cases were cited by the

Supreme Court of California in

Wood V. Imperial Irrigation District, 216 Cal.

748, 753, 17 Pac. (2d) 128,

where it is flatly said

:
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''An irrigation district is not a political subdi-

vision of the state, or comity, or a political sub-

sidiary at all".

This declaration is reinforced by the citation of

numerous decisions in California to the effect that an

irrigation district is not a municipal corporation, and,

after referring to the similarity between irrigation

districts and reclamation districts, by the quotation of

the following from

Bettencourt v. Industrial Accident Commission,

175 Cal. 559, 561, 166 Pac. 323:

''But reclamation districts organized as was this

petitioner, possess no political or governmental

powei*s, are not organized for political or govern-

mental purposes and are therefore not public

corporations at all. Indeed, they are not in strict-

ness coi'porations public or private, but goveiTi-

mental mandatories or agents, vested with limited

powers to accomplish limited and specific work."

lY.

PROVISIONS OF THE CALIFORNIA IRRIGATION DISTRICT ACT
AND VARIOUS COURT DECISIONS SHOW THAT IRRIGA-

TION DISTRICTS IN THIS STATE BELONG IN THE SECOND
CLASS OF PUBLIC AGENCIES AND ARE SUBJECT TO SEC-

TION 80 OF THE BANKRUPTCY ACT.

Section 29 of the California Irrigation District Act

expressly provides that the district holds "the legal

title" to its property in trust for the uses and purposes

set forth in that act, to which the property is expressly

dedicated. This w^as held in Merchants National Bank
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V. Escondido Irr. Bist., 144 Cal. 329, 77 Pac. 937, to

mean that the landowners of an irrigation district had

an equitable interest in the ]Droperty of the district.

This was emphasized in Hall v. Superior Court, 198

Cal. 373, 245 Pac. 814, in which it was held that a

Superior 'Court Judge o\\^iing land within Imperial

District was disqualified to sit or act in a case in the

outcome of which the irrigation district was interested,

although it was not a party to the action. It was said

at page 383 of the California Report that, while the

landowners of an irrigation district did not occupy the

precise status of stockholders in a corporation, yet they

did sustain such a relation to the district '^as to give

them a proprietary interest in the district's property".

Likewise in Lindsay-Strathmore Irr. Dist. v. Wut-

cliumna Water Company, 111 Cal. App. 688, 296 Pac.

933, it was held that while the legal title to cei-tain

water stock involved in that case rested in the irriga-

tion district "the beneficial and equitable o^^^lers there-

of are the landowners within that district whose fmids

have purchased the stock". It was further declared

that in distributing water to the landoT\Tiers within the

boundaries of the district it would be applying the

water "upon lands o\vned by the real owners of the

stock in question.
'

' This is in accord with the holding

of the State Supreme Court in San Diego v. Linda

Vista Irrigation District, 108 Cal. 189, 41 Pac. 291, in

which, at page 193 of the California Report it is said:

"The district when formed is a local orsraniza-

tion to secure the local benefit to be derived from
the irrigation of lands from the same soiu'ce of
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water supply and by the same system of works.

It is therefore a charge upon lands benefited or

capable of being benefited by a single local work,

or improvement, and from which the state, or the

public at large, derives no direct benefit but only

that reflex benefit which all local improvements

confer*'.

V.

THE DECISION IN THE ASHTON CASE HOLDS THERE IS AN
IMPLIED LIMITATION ON THE BANKRUPTCY POWER TO
PROTECT THE SOVEREIGN RIGHTS OF THE STATES, JUST

AS THERE IS AN IMPLIED LIMITATION UPON THE TAX-

ING POWER OF THE FEDERAL GOVERNMENT, BUT SUCH
IMPLIED LIMITATION IN THE CASE OF A TAXING POWER
HAS REPEATEDLY BEEN HELD TO APPLY TO THE STATES
AND THEIR AGENCIES ONLY IN THE EXERCISE OF
STRICTLY GOVERNMENTAL FUNCTIONS.

In the majority opinion in the Ashton case, it is

declared that the power to establish uniform laws on

the subject of bankruptcies can have no higher rank

or importance in our scheme of government than the

power to lay and collect taxes. Applying this com-

parison, the opinion continues as follows:

''Both are granted by the same section of the

Constitution and we find no reason for saying

that one is impliedly limited by the necessity of

preserving the independence of the states, while

the other is not. Accordingly, as application of

the statutory provisions now before us might ma-

terially restrict respondent's control over its fiscal

affairs, the trial court rightly declared them in-

valid."
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This reasoning expressly concedes that the limitation

upon the bankruptcy power is an implied limitation

of exactly the same force and effect as the implied

limitation on the taxing power defined in various deci-

sions cited and quoted from in the opinion just prior

to the language above quoted ; but it has been repeat-

edly held that this implied limitation on the taxing

power does not extend to the states or their agencies

in matters not essential to the existence of the states.

Accordingly in South Carolina v. United States, 199

U. S. 437, it was held that when the State of South

Carolina engaged in the liquor business it laid aside

its sovereignty and was subject to taxation the same

as a private person.

The scope of the limitation on the taxing power was

expressly declared by the Supreme Court in Ohio v.

Helvering, 292 U. S. 360, wherein it w^as held that the

immunity of the states from federal taxation ''is lim-

ited to its agencies which are of a governmental char-

acter" and that whenever a state engages in a business

of a private nature ''it is not immune from the power

of taxation which the Constitution vests in the Con-

gress.
'

'

The United States Circuit 'Court of Appeals for the

Second Circuit, in Brush v. Commissioner of Internal

Revenue, decided July 13, 1936, held that the supply-

ing of water for domestic purposes in the City of New
York was not a governmental function, even though

large deficits in the revenues of the water system were

paid out of the general fund of the city, and that con-

sequently the salaries of the employees of the water
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department are taxable by the federal government.

Other cases holding that the operation of water works

is not a political or govermnental function are

:

City of Winona v. Botzet, 169 Fed. 321

;

Pikes Peak Potver Co. v. Colorado Springs, 105

Fed. 1;

m. T. c& S. Bank v. Arkansas City, 76 Fed. 271,

281.

Likewise the Supreme Court of Arizona in

Day V. Buckeye Water etc. District, 28 Ariz. 466,

237 Pac. 636,

construed the irrigation statute of that state, which

was modeled after the California law, and referred to

irrigation districts organized mider that statute as

follows

:

"Their function is purely business and eco-

nomic, and not political and goveiTonental' '.

Of course, a limitation by implication upon the

power granted to Congress can have no greater force

than an express limitation to the same effect. If the

provision in the Constitution granting to Congress the

power to pass uniform laws on the subject of bank-

ruptcies contained a proviso that no such law^s should

effect any rights reserved to the states or impair the

power of any state to exercise functions essential to

its existence, Section 80 of the Bankrupcty Act would

be constinied with reference to such express limitation.

The Supreme 'Cour-t has held that in so far as the sec-

tion applies to political subdivisions it does invade the

resei'i'ed rights of the states and the act is imcon-

stitutional. It does not folloiv that the act is uncon-
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stitutional tvhen apjjlied to districts which are not

political subdivisions but are created for the purpose

of carrying out improvements of a public nature which

might be carried out and often are carried out as

private enterprises and which in their essential opera-

tions are particularly for private benefit, although

affected to a greater or less extent with public interest.

VI.

THE UNCONSTITUTIONALITY OF SECTION 80 AS APPLIED TO
POLITICAL SUBDIVISIONS DOES NOT RENDER IT UNCON-
STITUTIONAL IN TOTO.

In urging this petition for rehearing we rely upon

the rule stated as follows in Pollock v. Farmers' Loan

and Trust Co., 158 U. S. 601, 635:

''It is elementary that the same statute may be

in part constitutional and in part unconstitutional,

and, if the parts are wholly independent of each

other, that which is constitutional may stand, while

that which is unconstitutional will be rejected."

The purpose of Section 80 of the Bankruptcy Act

was to meet a serious situation requiring the refinanc-

ing of various public agencies. Congress obviously de-

sired to make the act as broad as possible, but it recog-

nized the necessity of not interfering with the reserved

rights of the states and for that reason in clause (b)

of Subdivision (11) of Subsection (c) provided that

the bankruptcy court should not by any order or de-

cree interfere with any of the property or revenues

of a taxing district necessary in the opinion of the

judge for essential governmental purposes and also
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included Subsection (k) to make it clear that nothing

in Section 80 should interfere with the power of any

state to control any political subdivision thereof in the

exercise of its political or governmental powers. The

Supreme Court has held that these provisions w^ere not

sufficient to preserve the constitutionality of the act

when applied to political subdivisions, but there is

nothing in the act to indicate that Congress would not

have i)assed it for the benefit of the districts in the

second category above defined, if it had known that it

could not be made applicable to public agencies in the

first category. Indeed, special provisions for the bene-

fit of drainage, irrigation, reclamation and levee dis-

tricts show that Congress had these districts particu-

larly in mind and lead inevitably to the conclusion that

it would have passed the act as applicable to such dis-

tricts even if it had known that it could not be made

applicable to govermnental agencies of a political

nature. Hence it must be concluded that the act was

passed primarily for the benefit of such districts and

if Congress had power to enact it for their benefit, the

section is constitutional in so far as it applies to tax-

ing districts that are not strictly political subdi^dsions.

Dated, San Francisco, California,

November 18, 1936.

Respectfully submitted,

S. J. Hankins,

Hankins & Hankins,

A. L. CoWELL,

Attorneys for Appellee

and Petitioner.
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Certificate of Counsel.

I hereby certify that I am of counsel for appellee

and petitioner in the above entitled cause and that in

my judgment the foregoing petition for a rehearing

is well founded in point of law as well as in fact and

that said petition for a rehearing is not interposed for

delay.

Dated, San Francisco, California,

November 18, 1936.

S. J. Hankins,

Of Counsel for Appellee

and Petitioner.




